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a doctrine, In re Johnson is undoubtedly sound law; 8 and though 
some language was. used in the case, which, if given a universal 
application, would seem to deny the right of a city to regulate the 
exercise of the right to excavate the streets at all, yet when con- 
fined to the facts then before the court, such language does not 
lay down a principle inconsistent with that adopted in Ex parte 
Keppelmann. 

The duty of the city engineer, as the ordinance in the principal 
case was construed, was merely ministerial, while that of the Board 
to issue the certificate upon the compliance with the indemnity pro- 
visions and the regulations of the department, was mandatory. 8 
That part of the ordinance which prohibited excavations without 
the certificate as evidence of the right is justifiable under the ordi- 
nary police power of a city. That the prevention of excavations 
in the streets is intimately connected with public safety, and that a 
city may adopt reasonable means of identifying those who possess 
that right, is too plain to require citation of authority. 

It will be readily conceded that a municipality will not be al- 
lowed to enforce regulations which are tantamount to a denial of 
the grantee's right to exercise its franchises, or such as are arbi- 
trary, capricious, unreasonable, or prohibitory in their nature or 
effect;? but it is clear, on the other hand, that the privileges 
granted by section 19 of article 1 1 as it formerly stood neither cur- 
tailed the power of a city to make reasonable police regulations, 
nor to direct by reasonable requirements the manner in which the 
streets should be used in the exercise of the franchise. 11 

S. R. S. 

Municipal Corporations: Fire Ordinance. — In the case of 
Hood v. Melrose, Recorder of the City of Tropico, 1 the District 
Court of Appeal, in the Second District, construes the power given 
to a city of the sixth class, under the Municipal Corporations Act, 
"to establish and maintain fire limits and regulate building and 
construction and removal of buildings within the municipality". 2 
The court holds that a municipal ordinance which prohibits the 
erection, removal or repair of any tent, tent-house, cloth, or shake 
house within the municipal limits except upon permission granted 
by the city trustees is valid. The only serious contention of the pe- 
titioner was that the discretion lodged in the board of trustees of 
the city might be exercised arbitrarily, or, when exercised uni- 
formly, might work individual hardship. 



8 Dillon, Mun. Corp., 5th ed., § 259. 

9 See State v. Latrobe (1895), 81 Md. 222, 31 Atl. 788; National 
Subway Co. v. St. Louis (1898), 145 Mo. 551, 46 S. W. 981; Dillon, Mun. 
Corp., 5th ed., § 1273. 

"> Merced etc. Co. v. Turner (1906), 2 Cal. App. 720, 84 Pac. 239. 
"New York v. Squires (1891), 145 U. S. 175, 179; Missouri v. 
Lacedale G. L. Co. (1898), 170 U. S. 78. 

1 (April 17, 1914), 18 Cal. App. Dec. 545. 

2 Mun. Corp. Bill, § 826, subd. 16. 
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Where the petitioner bases his claim upon the possibility of an 
administrative board acting arbitrarily rather than upon his own 
interests being affected by the unreasonableness of the ordinance 
there is no merit in his contention. 8 And exceptional cases of 
hardship will not cause an ordinance, otherwise a reasonable 
police measure, to be held invalid.* Consequently, the court holds 
in the principal case that for the purpose of effectually carrying 
out the powers conferred, the city board of trustees was authorized 
to prohibit altogether the erection of tent and shake houses, which, 
by reason of their inflammable character, might enhance the danger 
of fires. W. C. J. 

Municipal Corporations: Issuance of Bonds: Irregu- 
larities : Validating Act. — The City of Venice, California, held 
an election to vote bonds for the construction of an outfall sewer 
at a cost of $20,000. Various irregularities in the proceedings for 
conferring authority on the city board of trustees to issue the 
bonds are shown: (1) that two separate statutes are appealed to 
for the procedure to be followed; (2) that the resolution calling 
for the election on the bonds for the outfall sewer also included 
bonds for a garbage incinerating plant; (3) that there was no 
sufficient statement of the indebtedness to be incurred; (4) that 
the city board of trustees caused the bonds to be antedated. 

None of these irregularities in any wise made the bonds uncer- 
tain, and, except for the particularity which the courts have 
wisely insisted on in the issuance of bonds, did not merit serious 
consideration. But the District Court of Appeal, in the Second 
District, in the case of City of Venice v. Lawrence, 1 holds that 
whatever effect these defects and irregularities might otherwise have 
had on the validity of the bonds, they were all cured by the validat- 
ing act of 1913. 2 The legislature may validate past transactions when 
it could in advance have authorized them. 8 As to antedating the 
bonds, the court says : "The date of the bond is immaterial, the 
only restriction being that it shall not extend over a period of 
forty years. Like a note the bond would only take effect upon de- 
livery and bear interest from such date."* W. C. J. 

Municipal Corporations: Plumbing Ordinance: "Mu- 
nicipal Affairs". — The City of Stockton is a municipal corpora- 



s In re Newell (1906), 2 Cal. App. 767, 84 Pac. 226. 
*Ex parte Fiske (1887), 72 Cal. 125, 13 Pac. 310; In re Flaherty 
(1895), 105 Cal. 558. 38 Pac. 981. 

1 (April 17, 1914), 18 Cal. App. Dec. 550. 

2 Cal Stats. 1913 p. 14. 

3 2 Dillon, Mun. 'Corp., 5th ed., § 948; City of Redlands v. Brook 
(1907), 151 Cal. 474, 91 Pac. 150. 

* Collins v. Driscoll (1886), 69 Cal. 550, 11 Pac. 244; Bither v. 
Christensen (1905), 1 Cal. App. 90, 81 Pac. 670. 



